United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,777 


CHARLES E. GLADDEN, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


Robert W. Oliver 
Patrick W. Lee 
United States Court of Appe ar: Reavis, Pogue, Neal & Rose 


for the District of Cotenbia Circuit 1100 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
FRED ccT 181968 
Counsel for Appellant 


ef, Oran baou? By Appointment of this Court 
K 


TABLE OF CONTENTS 


Table of Cases. ..... 
Statement of Issues Presented. 
Statement of Case. 


Argument. ..... 


r 


1A The District Court erred in denying appellant's 


motion, made at the close of the Government's 


case, for a judgement of acquittal, .....-.. 


The evidence is not sufficient to support the 


MEECECCHN cio cienlonio 


The District Court erred in refusing to read 
to the jurors, upon their request made after the 
jery had retired to begin deliberations, the 


minutes of the testimony of the police officer. 


The cumulative effect of errors in this case 


resulted in denial to appellant of a fair 


trial... 


Conclusion. 


at 


TABLE OF CASES 


Page 


Cephus v. United States, 117 App. D.C. 15, 324 F. 2d 893 (1963), 8 


Easley v. United States, 261 F.2d 276 (5th Cir. 1958). 16 


Furr v. State, 152 Fla. 233, 9 So. 2d (1942). 14 
Gregory v. United States, 365 F.2d 203 (8th Cir. 1966), cert. 
denied, 385 U.S. 1029 (1967). 16 


Hiet v. United States, 124 App. D.C. 313, 365 F.2d 504 (1966), 9 


La Monte v. State, 145 So.2d 889 (Fla. 1962). 14 


Moore v. State, 52 Tex. Crim. 364, 107S.W. 355 (1908). 14 


Patterson v. United States, 361 F.2d 632 (8th Cir. 1966). 16 


Peckham v. United States, 93 App. D.C. 136, 210 F.2d 693 
(1953), cert. denied, 350 U.S. 912 (1955). 


Penton v. State, 106 So.2d 577 (Fla. 1958). 
People v. Henderson, 4 Cal. 2d 188, 48 P.2d 17 (1935). 


People v. Westerman, 7 App. Div. 2d 943, 181 N.Y. S.2d 1016 
(1959). 


| 
: 

Pinckney v. United States, 352 F.2d 69 (5th Cir. 1965). : 

Sears v. United States, 343 F.2d 139 (Sth Cir. 1965). | 

State v. Cooper, 4 Wis. 2d 251, 89 N.W. 2d 816 (1958). | 

State v. Jones, 6 Ariz. App. 26, 429 P.2d 518 (1967). 

State v. Palmer, 173 Kan, 560, 251 P.2d 225 (1952). 


State v. Rubaka, 82 Conn. 59, 72 A. 566 (1909). 


State v. Wolf, +4 N.J. 176, 207 A. 2d 670 (1965). 


- iti - 


TABLE OF CASES 
(Continued) 


Tyler v. United States, 361 F.2d 862 (10th Cir. 1966). 


United States v. Campbell, 138 F. Supp. 344 (N. D. Ia. 1956). 


United States v. Carminati, 247 F.2d 640 (2d Cir. 1957), 
cert. denied, 355 U.S. 883 (1957). 


United States v. Compagna, 146 F.2d 524 (2d Cir. 1945), 
cert. denied, 324 U.S. 867 (1945). 


United States v. Desist, 384 F.2d 889 (2d Cir. 1967), cert. 
granted, March 4, 1968. 


United States v. Fiorito, 300 F.2d 424 (7th Cir. 1962). 
United States v. Jackson, 257 F.2d 41 (3d Cir. 1958). 


United States v. Rosenberg, 195 F.2d 583 (2d Cir. 1952), 
cert. denied, 344 U.S. 838 (1952). 


Annot., 50 A.L.R. 2d 176 (1956). 


Whether the District Court erred in denying appellant's 


motion, made at the close of the Government's case, for 


| 
: 
STATEMENT OF ISSUES PRESENTED | 
| 
| 
| 


a judgement of acquittal. 
Whether the evidence is sufficient to support the verdict, 


Whether the District Court erred in refusing to read to 
the jurors, upon their request made after the jury had 


retired to begin deliberations, the minutes of the testi- 


mony of the police officer. 


Whether the cumulative effect of errors in this case zesps 


in denial to appellant of a fair trial. | 
| 


THIS CASE HAS NOT PREVIOUSLY BEER 
BEFORE THIS COURT 
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STATEMENT OF THE CASE 


On November 8, 1967, there was filed in Criminal No. 1416-67 
the indictment of the Grand Jury charging that: 
"On or about September 16, 1967, within the District 
of Columbia, Charles E. Gladden maliciously did injure 
and destroy certain property, that is, one automobile of 
the value of about $1,400.00, the property of Julia R. 
Martin.” 


The offense charged is defined and set forth at D. C. Code, § 22- 


Appellant Gladden was tried before a jury on this charge during the 
period February 6-7, 1968, the trial itself lasting approximately 5 hours. 
The jury deliberated some 4 1/2 hours over a two-day period, February 7- 
8, 1968, and returned a verdict of guilty as charged (Tr. 189). 

The Government clearly established beyond a reasonable doubt that 
“shortly after midnight” on September 16, 1967, an automobile, of a value 
of approximately $1,400.00 and owned by Julia R. Martin, was injured by 
fire (Tr. 5, 9-10, 27-29). 

On the further issues of malice and identity the Government's case 
consisted of the following offerings: 

(1) Mr. Martin, husband of the owner of the damaged automobile, 


testified that “shortly after midnight” on September 16, 1967, 
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from a second story window of his house at 419 Newton Place, 
Northwest, he saw appellant (a) get out of a white automobilel 
which was standing in front of 419 Newton Place, (b) move | 
down toward Mrs. Martin's automobile, located about three : 
car lengths down from the Martin house, and make "a little : 
dash there about the center of"! that automobile, and (c) then run 
back to and jump into the white automobile (pointing toward | 
Park Place, Newton Place being one-way in that direction) in 


front of 419 Newton Place just as Mrs. Martin's automobile | 
| 


went up in flames (Tr. 5, 7, 11, 15). 


| 
Mrs. Martin testified as to the character of the fire--"like a 
gasoline--it was just blazing up, just flames" (Tr. 28), and | 
| 


| 
that she had carried nothing in her automobile that day (Tr. 29). 


| 

| 
William E. Seldon, an Arson Investigator with the District of 
Columbia Fire Department, testified that he investigated the 
fire damaging the Martin automobile, beginning at approximately 


6:00 a.m. on September 16, 1967, to determine the cause of the 


fire. Mr. Seldon was qualified and testified as an expert in 


the area of fire investigation and inspection (Tr. 41). In the 
course of his investigation in this case he checked the engine 


| 
area under the front hood and found no evidence of burning or 


electrical short circuit in that area (Tr. 42-43). He checked 
| 


the interior of the automobile, that is, the wiring, the oe 


. 
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the metal that supported the cushions, the flooring and the 
headlights (Tr. 45). On the basis of his investigation he stated 
his opinion that the fire was very quick and hot, that it was not 
due to an electrical short circuit, that the fire appeared not to be 
confined to the interior of a cushion or seat as a fire caused by 
a lighted cigarette might be (Tr. 44-45). Mr. Seldon took 
photographs of the exterior and interior of the burned automobile 
as he found it the morning of his investigation (Tr. 47). Four 
such photographs were received in evidence as Government 

1/ 
Exhibits 1, 2, 3, and4 (Tr. 85). Mr. Seldon indicated early 
in his testimony that he found on the fire scene (near the right 
rear tire of the Martin automobile, as represented in Government 


Exhibit 4) the “neck of a gallon jug and what appeared to have been 


awick " (Tr. 42). He brought this neck of a jug and "wick" into 


court, and it was! received in evidence as Government Exhibit 5 
2/ 
(Tr. 85). Mr. ‘Seldon testified at length with respect to the jug 


These exhibits were not included in the record on appeal. The four 
exhibits have been stipulated by counsel pursuant to Rule 10(e) of the 
Federal Rules of Appellate Procedure and they are attached to a copy 
of that stipulation filed with the District Court. 


The whereabouts of this exhibit at this time is not apparent. Counsel 
for appellant concede that its absence from the record on appeal is not 
of substance. There is photographic representation of the jug neck and 
“wick” in the record if familiarity with the nature of these materials is 
deemed desirable (Government Exhibit 4). Receipt of this material in 
evidence is, however, urged as error, as is further developed herein. 


= fi = 

neck and "wick", stating (a) that the "wick", several blackened 
rag-like items, appeared to be of terry cloth, (b) that it was wet 
from the water the firefighters had applied to the automobile, (c) 


that it "fit" the jug neck when applied by him, (d) that it smelled 


and tasted like gasoline, (e) that the jug neck had a crystal 


pattern with carbon deposits on it (Tr. 53, 55-57). The condition 


of the jug neck indicated to Mr. Seldon that the jug had contained 
| 


a flammable liquid, that it had ruptured and that its contents had 


burned intensely (Tr. 58). Mr. Seldon then testified that in his 
3/ 

opinion the origin of the fire was in the interior of the car | 
pemees/ 

that he "assumed it to be caused by flammable liquid" (Tr. 60). 


He testified in explanation of his assumption that he had found an 


“oily-base" substance on water left on the floor of the automobile, 
5/| 


which he "assumed. . . was flammable liquid" (Tr. 61). | 


Mr. Seldon then testified that it was not probable that the jug 

| 
neck and ''wick" had any connection with the fire in the Martin auto- 
mobile (Tr. 62-63). On cross-examination Mr. Seldon admitted 


he did not know whether there had been a jug at all (Tr. 64). 


—_ 
3/ 
The District Court stated that to be his testimony when defense counsel 
indicated he had not heard the witness (Tr. 59). 


Emphasis added. 


Emphasis added. 


5 
Private Terrence M. Sheehan, a police officer assigned to No. 6 
Precinct. testified that in the late evening of September 15 and 
through the morning of September 16, 1967, until 7:15 a.m., 
he was assigned in the No. 6 Precinct station (Tr. 66-67). He 
testified that during that period appellant was in the No. 6 
Precinct station four times, which he, Private Sheehan, indicated 
to be approximately 11:00 to 11:30 p.m. (Tr. 67), 12:00 to 12:30 
a.m. (Tr. 73), for a 20 to 25 minute period sometime between 
1:00 a.m. and 2:30 a.m. (Tr. 69, 71), and at 4:30 a.m, (Tr. 72). 
Private Sheehan testified that on the occasions appellant left the 
No. 6 Precinct station he did so in a white Cadillac (Tr. 70, 79). 
He stated on cross-examination that the distance between the 400 
block of Newton Place, Northwest, and No. 6 Precinct station was 
between one and three-quarters and two miles (Tr. 82). 

At the close of the Government's case, defense counsel moved for 
a judgement of acquittal, which was denied. (Tr. 86). 

Appellant testified in his own behalf at trial stating that at the 
time of the fire in the Martin automobile, about midnight, he was ata 
party in the 3300 block of Mount Pleasant Street, Northwest, in the District 
of Columbia (Tr. 88), that he was there from some time between 11:00 p.m. 
and 12 midnight until around 2:00 or 2:30 a.m. (Tr. 106-107), that he went 


to No. 6 Precinct station only once during the night in question and that was 


after 2:30 a.m. on September 16 (Tr. 108-109), that he was not in the 
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vicinity of the 400 block of Newton Place, Northwest, during the night in 
question (Tr. 90), and that he was never in a white Cadillac (Tr. 93). 
Appellant testified that he was keeping company with the Martin's idaughter, 


Judy, and that in July of that year Mr. Martin had threatened to kill him if 
he saw Judy any more (Tr. 91-93), and that in August of that year Mrs. 


Martin asked him to stay away. Appellant testified that the District Attorney 
| 


had told appellant when the Gladdens had gone to him that he could meet 
Judy away from the Martin home as long as he did not go into the 400 block 


of Newton Place, Northwest (Tr. 117). Appellant stated that he learned of 


| 
the fire at about 1:00 a.m. froma friend who had been at the Martin house to 


pick Judy up (Tr. 120-121). 


The Government sought to impeach appellant by making apparent a 
prior conviction of robbery (Tr. 121). | 
Eunice J. Gladden, appellant's mother, testified that Mr. Martin 
had threatened her son because of her son's interest in Judy Martin (Tr. 127). 
| 
Samuel A. Leonard and Stephen Owens McBride testified that 
appellant was at a party at 3360 Mount Pleasant Street, Northwest, from 


| 
before midnight until approximately 2:30 a.m. on the night in question (Tr. 


134-135, 138, 149). 
After the jury had been instructed and had retired to deliberate it 


sent a message to the Court. The jury was returned to the courtroom and 
| 


the following transpired: 


"THE COURT: Ladies and gentlemen of the jury, I 
have vour note to this effect, "Your Honor, may we have 
our memory refreshed of the testimony of the police 
officer with regard to the time of the visits of the defen- 
Gant to the precinct station?" 

It is signed by the jury foreman. 

I have shown this note to both counsel. 

Except in extremely peculiar circumstances, ladies 
and gentlemen of the jury -- you may not know this 


because I do nott you have had much jury service -- 


we seldom read back the testimony for the simple reason 


that it emphasizes a particular piece of testimony over 
all the other testimony. 

As I told you, your recollection is to govern, so we are 
going to rely entirely upon your recollection because I do 
not believe there are any peculiar circumstances which 
would justify sorting out one piece of evidence over another 
piece of evidence. 

I am going to ask you to return to the jury room and try 
to refresh your own memories among yourselves. Talk 
it over among yourselves. One juror will recall something 
to refresh the memory of another juror. That is the purpose 


of the jury. Talk it over back and forth and arrive ata 


conclusion. 


=3gh- 
So, will you return now to your deliberations." 


(Tr. 185-186) 


ARGUMENT 


The District Court erred in denying appellant's motion, 


made at the close of the Government's case, fora 


judgement of acquittal. 


The evidence is not sufficient to support the verdict. 


(The attention of the Court is directed to those 
pages of the reporter's transcript set forth in the 
chronological list attached hereto as Appendix A. 
In addition, reference should be had to Government 
Exhibits 1, 2, 3, and 4 attached to the stipulation of 
counsel herein relative to the record on appeal.) | 


Where, based upon the evidence introduced in the Government's 


case-in-chief alone, the jury could not have found beyond a reasonable doubt 
that appellant was guilty, it is error for the trial court to deny a motion for 
judgement of acquittal made at the close of the Government's case-in-chief. 


Cephus v. United States, 117 App. D. C. 15, 324 F.2d 893 (1963). The 


fact that the defendant introduces evidence after such denial does not 


preclude review on appeal from a conviction of the trial court's action on 


the motion for acquittal. Cephus v. United States, supra. 


~Ge 

Even if review of the trial court's denial of appellant's motion for 
judgement of acquittal is foreclosed by some doctrine of waiver, the evi- 
dence in the case must still establish every element of the offense charged 
beyond a reasonable doubt. Lack of essential proof as to any element of 


the offense charged creates doubt as a matter of law, requiring the reversal 


of the judgement. Hiet v. United States, 124 App. D. C. 313, 365 F.2d 


504 (1966). 

It is submitted that both as of the close of the Government's case-in- 
in-chief and after introduction of all the evidence in the case there was not 
established on the record proof beyond a reasonable doubt that injury to the 
Martin car had been malicious or that appellant was the perpetrator of the 
acts charged. 

On the question of malice, it was incumbent upon the Government to 
establish beyond a reasonable doubt that the fire injuring the Martin automo- 
bile was caused by other than accidental means or natural causes, that is, 


that it was intentionally set by some person. The Government did not do that. 


—— The fact that a someone makes a "little dash" at an 
automobile and then jumps into another automobile as the 
first automobile breaks into flames does not establish 


beyond a reasonable doubt that a fire was set or that it 


was intentionally set. 
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—— The fact that a fire can be characterized by a witness 


to the flames "like a gasoline--it was just blazing up” does 


not establish beyond a reasonable doubt that it was a gasoline 
| 


fire or that it was an intentional gasoline fire. 


___ The fact that "nothing" was carried in the automobile | 
| 
that day does not establish beyond a reasonable doubt that 


nothing but intentional causation is involved in a fire in the 


automobile or even the likelihood of intentional causation. 


___ The fact that a fire is very quick and hot does not 
establish beyond a reasonable doubt that it is an intentionally 


caused quick, hot fire. 


The fact that a fire in an automobile is not caused by 
electrical short circuit does not establish beyond reasonable 


doubt that its actual cause was intentional. 


__ The fact that the fire appeared not to be confined to the 


| 
interior of a cushion or seat does not establish beyond a 


reasonable doubt that it was not caused by a negligently tossed 
| 


cigarette or that it was caused intentionally. 
| 


— — The opinion of an expert that the origin of a fire in an 
automobile was in the interior of the automobile does not | 


establish beyond a reasonable doubt that the fire in the 


— ye 
interior was an intentional fire rather than an accidental 


fire. 


—— The assumption of an expert (not an opinion but an 


assumption) that a fire in an automobile was caused by 


doubt that it was caused by flammable liquid or that it was 
intentionally caused by flammable liquid, particularly where 


that assumption is based upon another assumption (not an 


Opinion but an assumption) that an "oily-base"™ substance 
: ee 


present in the automobile was a flammable liquid. 


These facts, if they are such, do not by themselves or in cumula- 
tion establish the essential element of malice. They do create suspicion; 
they may even create strong suspicion. But they do not establish a malicious 
act beyond reasonable doubt. 

Indeed, given the incredible story of Mr. Martin, even the suspicion of 
wrongdoing begins to dissolve. Mr. Martin testified that the Martin automo- 
bile was "three car lengths" down the one-way street from his house; the 
Government's photographic exhibits establish that the Martin automobile 
wasin fact at the corner at the end of Newton Place parked with the driver's 
side to the curb. Mr. Martin then goes on to say that the arsonist got out of 
his automobile in front of the Martin house, proceeded down to the Martin 


automobile and, he would have us infer, dropped an incendiary in the 
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| 
Martin automobile, returned to his automobile and proceeded to drive 


| 
through the alleged holocost he had allegedly just set. The idea of some- 


Es 
one intentionally setting, indeed, going out of his way to set, a fire in the 
| 


path of his very escape route is ridiculous and suggests a very basic prob- 
lem with the veracity of Mr. Martin's testimony. When the mae of Mr. 
Martin against appellant--a bias evoking threats of violence--is considered, 
his story becomes unworthy of credence. To be sure, it is not necessary to 
find Mr. Martin incredible in order to find that the ceeee evidence 


is insufficient on the question of malice. The point is simply made that, in 


addition to being thin, the Government's "facts" are suspect. 


On the question of identity, it was necessary, in order for the 
| 


Government to sustain a conviction, to identify the accused as the perpetra- 


tor of the acts charged beyond a reasonable doubt. The Government did not 


do that. | 


Even if we suggest no incredibility in Mr. Martin's story, in which 


he clearly locates appellant in front of 419 Newton Place "shortly after mid- 
night of the 16th of September, 1967", there is an internal inconsistency in 
the Government's evidence on this point which precluded identification of 


appellant beyond a reasonable doubt. 


In anticipation of a defense of alibi, the Government introduced 
| 


testimony of Private Terrence M. Sheehan, a police officer assigned to 
No. 6 Precinct, as to appellant's whereabouts on the night in question. 


Unfortunately for the Government's case, Private Sheehan's testimony 
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established an alibi for appellant. Private Sheehan placed appellant in 


rin 


the period 12:00 to 12:30 a.m, on September 


This period of time corresponds precisely with the period of 


time--"shortly atter mi ht"--at which Mr. Martin would place appellant 


at 41° Newton Place--nearly two miles from No. 6 Precinct station. This 


proof beyond a reasonable doubt. 


The addition to the record of appellant's version of his whereabouts 


consistent possibility--the Government maintaining the 


a third m 


truth of two of them. There is not only reasonable doubt on such a record, 


x 


is necessary and profound doubt. 


he District Cour 


he Court is directed to the 


following pages of the reporter's transcript: 66-84, 


185-186.) 


If the record in this case establishes nothing else it establishes that 


the testimony of the police officer, Private Sheehan, was critical, confused 


and favorable to appellant in the sense spelled out in the immediately fore- 


going section of this Argument. 
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It is submitted that, in light of the insubstantial evidence in this case 


| 
and the importance of placing the whereabouts of appellant at the [time of the 


i 
burning of the Martin automobile, it was an abuse of discretion constituting 
reversible error for the trial court to deny the jurors’ request to have read 
to them the testimony of Private Sheehan relative to the time of the visits 


appellant to the precinct station. See United States v. Jackson, 257 F.2d 


41 (3d Cir. 1958); United States v. Fiorito, 300 F.2d 424 (7th Cir. 1962) 


(dicta); State v. Jones, 6 Ariz. App. 26, 429 P.2d 518 (1967); State ve 


Rubaka, 82 Conn. 59, 72 A. 566 (1909); La Monte v. State, 145 ae 889 
(Fla. 1962); Penton v. State, 106 So. 2d 577 (Fla. 1958); Furr vs State, 

152 Fla. 233, 9 So.2d (1942); State v. Palmer, 173 Kan. 560, 251 P.2d 
225 (1952); State v. Wolf, 44N,J. 176, 207 A.2d 670 (1965) (aca Moore 
v. State, 52 Tex. Crim. 364, 107S.W. 355 (1908) (dicta); State v. Cooper, 
4 Wis. 2d 251, 89 N.W. 2d 816 (1958); cf. Peo le v. Been 4 Cal. 2d 
188, 48 P.2d 17 (1935); People v- Westerman, 7 App. Div. 2d 043, 181 


N.Y. S.2d 1016 (1959) (statute made mandatory the reading of testimony 


to jurors on their request; failure to follow statute was not see nreee error 


but affected substantial rights of defendant). : 


It is clear that the matter of giving the jury information upon what 
a witness has said is a matter within the discretion of the ae United 


States v. Jackson, supra; Annot., 50 A.L.R. 2d 176 (1956). It is just as 


clear that that disc retion may be abused. United States v. Ja ckson, supra. 


ails 

Even without’ regard to the circumstances of this case, it appears 
that the District Court, in stating that in only extremely peculiar circum- 
stances would the testimony of a witness be read back to the jurors, mis- 
apprehended the true rule and the nature of the discretion it held in this 


matter. 


An early and leading case on the subject states the proper balance 


as follows: 

"Why should the jury be denied this aid, and be 
compelled to rely entirely upon their recollection of 
the testimony? If juries are to decide cases, as their 
oaths require them to, according to the evidence 
before them'in court, why should they not, when they 
have forgotten a material part of such evidence, be 
permitted to make use of an available and generally 
most reliable means of recalling it? It is the policy 
of the law that every tribunal for the trial of civil or 
criminal causes should have open to it the best legi- 
timate meahs of acquiring such knowledge of the law 
and facts a$ will enable it to decide the cases before 
it fairly and intelligently. No good reason occurs to 
us why a jury may not at times during the trial or 
during the consideration of cases before them be 


permitted either to have read to them parts of the 
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official court stenographer's shorthand notes of 
the testimony or have furnished to them typewritten 


transcripts of such notes. ™ State v. Rubaka, supra- 


The federal courts in other circuits appear quite liberal in granting 


this type of request. See, e.g. United States v- Desist, 384 F. 2a 889 (2d 


Cir. 1967), cert. granted, March 4, 1968, and oral argument scheduled for 


the week of October 21, 1968, Docket No. 12; United States v- Rosenberg, 


195 F.2d 583 (2d Cir. 1952), cert, denied, 344 U.S. 838 (1952); United 
States v. Compagna, 146 F.2d 524 (2d Cir. 1945), cert. denied, 324 U.S. 
867 (1945); United States v. Jackson, supra; Sears v. United States, 343 
F.2d 139 (5th Cir. 1965); Easley v. United States, 261 F.2d 276 (5th Cir. 
1958); United States v. Fiorito, supra; Gregory v- United States, 365 F.2d 
203 (8th Cir. 1966), cert. denied, 385 U.S. 1029 (1967); Tyler v. United 


States, 361 F.2d 862 (10th Cir. 1966); United States v. Campbell, 138 Fy 
6/ | 
Supp. 344 (N.D. Ia. 1956). 


6/ 
= In those few federal cases where such a 


jury request has been denied, it has been apparent that the reading 

of the witness' testimony was unnecessary. Patterson v. United States, 
361 F.2d 632 (8th Cir. 1966) (request related to material which was 
ruled immaterial to the issues in the case); Pinckney v-. United States, 
352 F.2d 69 (5th Cir. 1965) (Court noted that "trial court summarized 
the testimony and appellant concedes that the trial court's summary was 
accurate''); United States _v. Carminati, 247 F.2d 640 (2d Cir. 1957), 
cert. denied, 355 U.S. 883 (1957) (Court held that "it is evident from 
the record that in the present case the jury obtained all of the informa- 
tion which it had requested”). 


mn ee 

Indeed, there would appear to be ample precedent in the decisions 
of this Court to guide the trial court ina direction other than that it 
followed. Peckham v. United States, 93 App. D.C. 136, 210 F.2d 693 
(1953), cert. denied, 350 U.S. 912 (1955). 

There is no compelling reason why the jurors in this case should 
not have had read to them the minutes of the testimony of Private Sheehan. 
Rather, the crucial nature of his testimony and the jurors’ proper concern 
and apparent lack of clarity with respect to it required, in fairness to 
appellant, that it be read to the jurors. 

The District Court abused its discretion in hobbling the jury in this 
manner. The close and contested nature of the question of identification of 
appellant as the perpetrator of the acts charged in this case constitutes that 


abuse reversible error. 


The cumulative effect of errors in this case resulted in 


The cumulative eitect Of Ct Oe 


Genial to appellant of a fair trial. 


(The attention of the Court is directed to the 
following pages of the reporter's transcript and 
supplemental transcript: Tr: 28, 60-63, 85, 120, 


169-183. Supp. Tr: 5, 13, 15). 


There are numerous errors in this case in addition to that referred 


to in section Ill of this Argument. Their cumulative effect in the trial in 
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this case, however, in view of the insubstantial evidence and other major 


errors, was to deny appellant a fair hearing: | 
| 


(1) It was error for the court not to instruct the jury to disregard 


entirely any references to the jug and “wick” in view of the fact that these 


materials were admittedly not connected in any way with the fire in the 
Martin automobile. 

(2) It was error to receive in evidence Government Exhibits 4 and 
5, which were, respectively, a picture of the jug neck and "wick" and the 


items themselves. They were admittedly not connected with this case. The 


jug neck and "wick" were inflammatory and misleading. 
| 


(3) It was error to permit Government counsel to refer to the jug 


neck and "wick" in summation. The innuendoes created relative to this 
‘monevidence" were highly prejudicial (Supp. Tr- 13). 
(4) It was error to permit Government counsel to characterize 


the evidence and theory of the defense relative to the bias of the Martins as 


picturing the Martins as going ''so far as to burn up their own car and then 
| 


frame an individual in connection with it." That argument totally mis- 
represented the evidence and defense position on this point, making a credi- 
ble defense presentation unjustifiably appear untenable (Supp. Tr. (15). 

(5) It was error to permit Government counsel to state that 


appellant knew of the burning of the Martin auto at 12 o'clock and argue the 


| 
significance of that when appellant had testified in response to questions of 


—eN9r— 
Government counsel that he learned of the incident at approximately 1:00 
a.m. {Tr. 120}. 

(0) It was error for Government counsel to state in his opening 
statement that Mr. Martin saw appellant get into a white Cadillac in front 
of his house and then make no effort to establish that fact through that 
witness. The fact that Private Sheehan testified that he had seen appellant 
at No. 6 Precinct in such an automobile makes obvious the prejudice of that 
error (Supp. Tr. 5}. 

(7) It was error to permit Mr. Seldon to testify as to his assump- 
tions as to the cause of the fire. No one's assumptions as to ultimate facts, 
not even those of experts. are relevant; they can only mislead, especially 


when stated by an expert (Tr. 00-61). 


(8) It was error to permit Mrs. Martin to characterize the fire by 


reference to “gasoline” (Tr. 28). There was no basis for such statement; 
she is not an expert. 
CONCLUSION 
On the basis of the foregoing, the Court should reverse the judge- 
ment entered herein, order that the indictment against appellant be dis- 
missed, and enter judgement of acquittal. 


Respectfully submitted, 


/s/ Robert W. Oliver 


Fe ne cnn EEE EEEEEEREEee 


Robert W. Oliver 


/s/ Patrick W. Lee 


SS 


Patrick W. Lee 
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| 
CHRONOLOGICAL LIST OF EXHIBITS AND PAGES 
OF TRANSCRIPT DEEMED NECESSARY BY COUNSEL 
FOR THE COURT TO REVIEW | 


(a) Government Exhibits 1, 2, 3 and 4 


| 
| 
(b) Pages of Reporter's Transcript | 
I 
(i) Original 
88 | 
90-93 
106-109 
117 
119-121 
127 
134-135 
138 
149 
169-183 
185-186 


(ii) Supplemental 


5 
13 
15 


(Filed pursuant to Rule 17(c)(2)(iii) of Rules of the 
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bo 
ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented: 


1) Did the trial court properly deny appellant’s motion 
for a judgment of acquittal on the charge of malicious in- 
jury or destruction of movable property where the Gov- 
ernment’s case showed: 


(a) that the victim’s car, valued at $1,400, was com- 
pletely ruined by a gasoline fire that was not 
started accidentally; 

(b) that appellant was positively identified running 
to and from the car, apparently carrying some- 
thing, seconds before it burst into flames; 

(c) that appellant felt considerable ill will towards 
the victim; and 

(d) that appellant’s behavior immediately before and 
after the time of the crime appeared to be a 


clumsy attempt to manufacture an alibi? 


2) Did the trial court act within the ambit of its dis- 
cretion in declining to refresh the jury’s recollection with 
regard to the time of the visits appellant made to the po- 
lice station, where: 


(a) there was little intervening time and additional 
testimony between the actual testimony of Officer 
Sheehan and the question about it; 

(b) the Court concluded that no peculiar circum- 
stances in this case justified the sorting out of, 
and hence emphasizing, that portion of testi- 
mony over any other; and 
the testimony in question squarely contradicted 
appellant’s defense, could not have been useful to 
him, and could not have swayed the jury in his 
favor? 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,777 


CHARLES E. GLADDEN, APPELLANT 
vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 8, 1967, appellant was 
charged with malicious injury and destruction of movable 
property, 22 D.C. Code § 403. The property in question 
was a Ford automobile, 1966 model, owned by Mrs. Julia 
R. Martin, and valued at the time of the destruction at 
approximately $1,400. At trial on February 6 and 7, 
1968, before United States District Court Judge Howard 
F. Corcoran sitting with a jury, appellant was convicted 
as charged. On March 1, 1968 Judge Corcoran sentenced 
appellant pursuant to the Federal Youth Corrections Act, 
18 U.S.C. $5010(b). This appeal followed. 


(1) 


A 


The following was brought out at trial: Shortly after 
midnight on September 16, 1967, Mr. George Martin, Jr., 
was in the second floor bedroom of his home on Newton 
Place, Northwest, when he heard someone talking in the 
street, The words he heard were: “Throw it in the house.” 
He looked out a window and saw appellant, whom he had 
seen many times before, get out of a white car and move 
towards Mrs. Martin’s Ford, which was parked on the 
street near the Martin home. (Tr. 5, 8.) The street 
near the house and car was well lit (Tr. 7). Mr. Martin 
observed appellant make a little dash to the center of the 
Ford, holding his hands at his chest. He then ran back 
to the white car he had come from and jumped into it. 
As he got back into the white car, Mrs. Martin’s Ford 
burst into fames. (Tr. 5.) The fire was explosive, ris- 
ing 35 to 40 feet in the air (Tr. 9). Alerted by her hus- 
band, Mrs. Martin went outside and saw her car in flames 
‘Tr. 27, 28). The flames were finally extinguished by the 
Fire Department, leaving Mrs. Martin’s Ford badly dam- 
aged (Tr. 10, 29). 

In court, Mr. Martin positively identified appellant as 
the man he had observed running to and from his wife’s 
car (Tr. 8). He described the burned car as a total loss 
(Tr. 10). 

Mrs. Martin testified that she had last used the car 
around 7:39 that evening, that she had not carried any- 
thing flammable or otherwise in the car at that time, and 
that the car was in good condition when she parked it 
near her home early that evening (Tr. 29). 

Inspector William E. Seldon of the District of Columbia 
Fire Department, an arson investigator accepted by the 
Court as an expert on fire investigations, testified that he 
investigated the automobile fire and concluded that this 
very quick and hot fire had been caused by a flammable 
liquid (Tr. 43, 60). He explained that while the Ford’s 
gas tank had not been ruptured, the auto’s interior re- 
tainel traces of an oily-base substance (Tr. 57, 61). In- 
spector Seldon concluded that the fire had not been caused 
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by an accident, or by negligent cigarette smoking, or by a 
short circuiting of the car’s electrical system (Tr. 43, 63). 

The Government closed its case with Private Terrence 
M. Sheehan of the Metropolitan Police Department who 
testified that he was on duty at the 6th Precinct Station, 
which is less than two miles from the Martin home, the 
night of the crime. He observed appellant enter the sta- 
tion house three times that evening. Each time appellant 
emerged from, and later returned to, a white Cadillac. 
Each time appellant was loud and boisterous, unnecessar- 
ily calling attention to himself. Officer Sheehan was un- 
certain as to when appellant began each of his visits 
(which lasted about twenty minutes each), but estimated 
the times to be about 11:00 p.m., somewhere between 
12:00 and 2:30 a.m., and about 4:30 a.m. (Tr. 66-74, 79). 

At the close of the Government’s case, counsel for ap- 
pellant addressed the court: “As usual, if Your Honor 
please, I make this formal motion for a judgment of ac- 
quittal for which I shan’t pursue a vigorous argument.” 
The motion was denied. (Tr. 86). 

Appellant testified in his own defense that on the night 
of the crime he was never in the vicinity of the Martin 
home, that at the time of the crime he was attending a 
private party on Mount Pleasant Street, Northwest, and 
that he only visited the 6th Precinct Station once that eve- 
ning (Tr. 92, 88, 109). Two of appellant’s friend testi- 
fied that he was at the party at the time of the crime 
(Tr. 184, 185, 149, 151). 

The record is replete with evidence of the bad feelings 
that existed between appellant on the one hand, and Mr. 
and Mrs. Martin on the other. Appellant had been seeing 
the Martins’ daughter, Judy, and Mr. Martin had told 
him to stay away from their home (Tr. 19-23). Officer 
Sheehan testified that he heard appellant say of someone, 
during his first station visit, words to the effect that he 
was going to get even, kill the bitch, kill the old man, and 
that they hadn’t heard the last of him (Tr. 70). Mean- 
while a party was going on at the Martins’ to which ap- 
pellant knew he would not be welcome (Tr. 23). Thus, 
counsel for appellee suggested a hostile—I’ll get them— 
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attitude as a motive for appellant’s burning of the Mar- 
tins’ car (Tr. 17). On the other hand, appellant’s counsel 
raised the possibility that Mr. Martin’s ill feeling could 
influence his veracity at trial (Tr. 22). To the extent 
that the jury accepted either contention, the verdict 
demonstrates which appeared more credible. 


ARGUMENT 


I. The trial court properly denied appellant’s motion for 
a judgment of acquittal since the evidence introduced 
by the Government was sufficient to support a verdict 
of guilty. 


(Tr. 5, 60, 62, 63, 66-74, 86, 88, 91, 92) 


Viewing the evidence “in the light most favorable to 
the Government’s position”, Crawford v. United States, 
126 U.S. App. D.C. 156, 375 F.2d 332, 334 (1967), the 
record of this case amply supports Judge Corcoran’s deci- 
sion that sufficient evidence was introduced on every ele- 
ment of the crime of malicious injury or destruction of 
property (22 D.C. Code $403) to permit a reasonable 
mind to fairly conclude guilt beyond a reasonable doubt. 
As noted above, the record suggests that appellant’s trial 
counsel held a similar view (Tr. 86). 

Appellant concedes that the injury by fire of Mrs. Mar- 
tin’s $1,400 automobile has been established beyond a rea- 
sonable doubt (Br. 1), but denies the adequacy of the Gov- 
ernment’s proof that the fire was intentionally set by 
Gladden (Br. 9). 

However, considering the cumulation of evidence—the 
expert opinion that the fire was not an accident nor 
caused by electrical short circuiting nor by a negligent act 
like leaving a burning cigarette, but was instead caused 
by a flammable liquid’ (Tr. 60, 63) ; the testimony that 


1 Appellant argues that Inspector Seldon’s conclusions as to the 
fire’s cause were improper since they were stated in language such 
as, “I assumed it to be caused by flammable liquid” (Tr. 68). His 
testimony in context, however, revelas unequivocably that this was 
one cautious expert’s way of phrasing a proper opinion which, as 
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no flammable liquid was recently carried in the car (Tr. 
29) ; the testimony that a man apparently carrying some- 
thing made a quick dash to and away from the Martin 
car, immediately after which it burst into flames (Tr. 
5); the positive identification of appellant as that man 
(Tr. 5); the unusual behavior of appellant in the police 
station which makes sense only as an attempt to manu- 
facture an alibi (Tr. 66-74); and finally, the pervasive 
ill feeling of appellant toward the Martins which makes 
his intentional burning of the car highly believable—the 
elements of intentional wrongdoing (hence, malice)? and 
identity have cogently been proven, providing the jury 
with sufficient evidence on every element of the crime to 
determine guilt. 

Appellant contends that Mr. Martin’s testimony and 
identification of appellant lack crebidility (Br. 12). At 
best, appellant’s attenuated argument regarding the posi- 
tion of the Ford relative to the “get away route” proves 
that appellant or the unidentified driver of the white car 
may not be particularly bright, a fact which is wholly ir- 
relevant. Moreover, absent extraordinary conditions which 
do not exist here, credibility as to both veracity and the 
powers of observation is a function of the fact-finder and 
not this Court. Thompson v. United States, 89 U.S. App. 
D.C. 293, 188 F.2d 652 (1951). And the identification 
of a single witness to a crime is sufficient, again absent 
extraordinary circumstances, to support a verdict of 
guilty. Jones v. United States, 125 U.S. App. D.C. 145, 
361 F.2d 537 (1966). 


is almost always the case, lacked 100% certainty. Appellant’s 
counsel must have understood this phraseology as he raised no 
objection. The Court noted that the witness appeared to be hyper- 
technical in his responses (Tr. 62). 


2 The malice requisite to sustain a conviction under 22 D.C. 
Code § 403 may be inferred from intentional wrongdoing alone. 
No showing is necessary that the accused is acquainted with his 
victim. Paige v. United States, 188 A2d 759 (D.C. Mun. Ct. App. 
1962). The abundance in the record of evidence of actual malice 
of appellant toward the Martins (e.g., Tr. 88, 91, 92, 70), makes 


the correctness of the permissible inference all the more convincing. 
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Appellant also contends that Officer Sheehan’s testimony 
provided appellant with an alibi that precluded guilt be- 
yond a reasonable doubt (Br. 12, 13). But Officer Sheehan 
repeatedly states he could give only approximate, not ex- 
act, times for appellant’s visits, and he placed the second 
visit in the broad area of 12:00 midnight to 2:30 a.m. 
(Tr. 69, 73). With the Martin home less than two miles 
from the station, these facts do not compel a reasonable 
man to doubt that appellant was at the scene of the crime 
when it occurred. 


IL The trial court acted within the ambit of its discretion 
in denying the jury’s request to have its memory 
refreshed on part of Officer Sheehan’s testimony about 
the times of appellant’s visits to the station house. 


(Tr. 34, 66-74, 164, 185, 186) 


Upon receiving the jury’s note, Judge Corcoran ad- 
dressed them in open court as follows, in part: 


I have shown the note to both counsel. 
... [W]e seldom read back the testimony for the 
simple reason that it emphasizes a particular piece 
of testimony over all the other testimony. 

As I told you, your recollection is to govern, so we 
are going to rely entirely upon your recollection be- 
cause I do not believe that there are any peculiar 
circumstances which would justify sorting out one 
piece of evidence over another piece of evidence. 

I am going to ask you to return to the jury room 
and try to refresh your own memories among your- 
selves. Talk it over among yourselves. One juror will 
recall something to refresh the memory of another 
juror. ..”* (Tr. 185.) 


Jt is worth noting that the testimony in question was presented 
quite recently. On the morning of February 7, trial began at 
10:00 a.m. (Tr. 34). Officer Sheehan was the second witness to 
testify, following 2 lengthy direct and cross-examination of In- 
spector Seldon. The jury retired for deliberation at 3:30 p.m., 
and the note was read aloud in open court at 4:53 p.m (Tr. 164). 
Thus the lapse of time was not very great, nor was the intervening 
testimony very plentiful, factors which Judge Corcoran must have 
considered when he told the jury they would be able to refresh 
their own recollections. 
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Appellant’s counsel made no objection or request regard- 
ing the Court’s remarks to the jury (Tr. 186). Thus, 
absent a showing of plain error, appellant is foreclosed 
from raising this objection before this Court. Kelly v. 
United States, 124 U.S. App. D.C. 44, 361 F.2d 61 (1966). 

Plain error, however, is not to be found on this record. 
It is well established that the manner of responding to 
the jury’s requests for repetition or clarification of closed 
testimony is within the discretion of the trial court. 
United States v. Jackson, 257 F.2d 41 (3rd Cir. 1958) ; 
Pickney v. United States, 361 F.2d 632 (8th Cir. 1966). 
While most of the reported cases consider whether discre- 
tion was abused in the manner of granting the jury’s re- 
quest, the fewer number of cases that consider a refusal 
from the court recognize that the trial court is in the best 
position to correctly assess the counterveiling considera- 
tions and make a fair decision. Denial of the request has 
rarely been upset on appeal. State v. Wolfe, 401 P.2d 917 
(Kan. 1965) ;* accord, State v. Richter, 21 N.J. 421, 122 
A.2d 502 (1956) ; Compton v. State, 179 Ga. 560, 176 S.E. 
764 (1934); People v. Demes, 38 Cal. Rptr. 896 (2nd 
Dist. Ct. App. 1963). 

Appellant has made no showing that the Court abused 
its discretion. While appellant testified that he had been 
to the station house only once the night of the crime, the 
jury’s question shows that they remembered Officer Shee- 
han’s testimony to the effect that appellant made several 
visits. They only questioned what were the precise times 
involved. It is obvious why appellant’s counsel made no 
effort to dispute Judge Corcoran’s ruling, since Officer 
Sheehan repeatedly testified that he couldn’t remember any 
exact times, only approximations (Tr. 66-74). 


4In Wolfe, the court concluded, at page 920: 

The trial court must have discretion in determining how to 
best resolve the confusion or misapprehension of facts in the 
minds of the jury. .. 

This discretion is an incident to the mode and manner of 
trial, and in the absence of flagrant abuse, should not be dis- 
turbed on appeal. 


8 


A rereading of part of the record, therefore, would in 
no way have been able to benefit appellant. Officer Shee- 
han’s unequivocal assertion of appellant’s multiple visits 
would have been emphasized, and the confused portion of 
his testimony dealing with times which he never claimed 
to know precisely would not have materially aided appel- 
lant’s alibi theory (see page 6 above). 

The facts in this case, along with the exemplary fair- 
ness of the Court revealed by the entire record, would 
make reversal for abuse of discretion most inappropriate. 
Jackson. v. United States, supra, (Br. 14), where an abuse 
of discretion was found, concerned narcotics violations 
where an informer participated in the alleged sale. En- 
trapment was the most promising defense. Jackson held 
that it was unfair to defendant for the court not to give 
the jury, upon its request, record testimony which unequi- 
vocally revealed that the man involved in the sale was a 
paid Government informer. No such clear aid to defend- 
ant’s case exists on our facts. 

Peckham v. United States, 93 U.S. App. D.C. 136, 210 
F.2d 693 (1953), cert. denied, 350 U.S. 912 (1955) (Br. 
17), the only case cited by appellant from this circuit, was 
an abortion case which held only that it was not an abuse 
of discretion for the court to permit rereading of defense 
counsel’s opening statement where it directly contradicted 
testimony of defendant. Counsel for the defense had 
formally objected to the rereading. 


II. The remainder of appellant’s assignments of error, 
dealing with the prosecutor’s opening statement and 
closing argument, evidence received, and instructions 
to the jury, all of which were unobjected to at trial, 
are without merit. 


(Tr. 5, 61, 169, 183; Supp. Tr. 5) 


Appellant contends that the cumulative effect of several 
alleged errors deprived him of a fair trial (Br. 18). This 
argument is without merit. Not a single one of the eight 
items enumerated was thought significant enough by trial 
counsel to raise at trial. 
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Item one deals with the Court’s failing to instruct the 
jury to disregard evidence of parts of a jug and rags 
found near the Ford, which showed traces of gasoline. 
This evidence, typical of a homemade bomb and lying 
proximate to an unexplained fire, was properly before the 
jury for its consideration. Having in no way objected to 
the instruction given by the Court (Tr. 183), appellant 
is foreclosed from objecting now absent a showing of plain 
error. Fed. R. Crim. P. 30; Kelly v. United States, supra. 

After this evidence had been received without objection, 
Inspector Seldon surprised appellee by declining to deci- 
sively link this evidence found on the scene with the Mar- 
tin fire (Tr. 61). Nonetheless, appellant did not move 
that the evidence be withdrawn and testimony relating to 
it be struck. Thereafter appellee’s counsel exercised care 
not to exaggerate or mislead in his references to what re- 
mained as physical evidence from the scene of the crime. 
Appellant has made no showing that he was substantially 
prejudiced; ° herefore even if error existed, it was harm- 
less. Cross v. United States, 122 U.S. App. D.C. 288, 353 
F.2d 454 (1965). 

Item two claims error in receiving the jug part and 
rags, and photos of them, as evidence. Their reception 
was unobjected to and no motion to withdraw them was 
ever made. Assuming arguendo, however, that this evi- 
dence was improperly before this Court, appellant is none- 
theless foreclosed from raising this point on appeal since, 
as outlined in item one, plain error does not exist and 
appellant was not substantially prejudiced. Scott v. 
United States, 128 U.S. App. D.C. 208, 317 F.2d 908 
(1963). 

Items three, four and five relate to the prosecutor’s sum- 
mation. As noted above, his remarks concerning the jug 
neck and the rags were scrupulously fair. Counsel ordi- 
narily has the right to fully and fairly comment on any 


—— 

8 Typically, appellant must demonstrate that the alleged error 
made it a substantial possibility that the jury’s judgment was 
unfairly swayed, precluding a just consideration of appellant’s guilt 
or innocence. Kotteakos V. United States, $328 U.S. 750 (1946). 
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matter brought to the attention of the jury. Johnson v. 
United States, 121 U.S. App. D.C. 19, 347 F.2d 803 
(1965). When his argument is not foul, generous leeway 
is permitted. Cross v. United States, supra. As to the 
other phrases appellant regards objectionable—which are 
merely slight deviations from what appellant regards as 
objective truth, squarely in the ambit of permissible ad- 
vocacy—jurors can be relied on to render their decision 
on the basis of the evidence rather than the statements 
of counsel. Hall v. United States, 84 U.S. App. D.C. 209, 
171 F.2d 347 (1949). Judge Corcoran gave the usual cau- 
tionary instruction that statements of counsel are not evi- 
dence and that the jury’s recollection is to govern if dis- 
crepancies arise (Tr. 169).* There is no indication of the 
existence of any substantial prejudice requisite for rever- 
sal. Cross v. United States, supra. 

Item seven, concerning the manner in which Inspector 
Seldon phrased his expert testimony, is frivolous, and is 
discussed in appellee’s footnote 1, supra. 

Item eight is frivolous. No attempt was made to strike 
Mrs. Martin’s characterization of the fire as a “gasoline 
fire” from the record. Therefore her unexpert testimony 
is allowed to stand for what it is worth. Any prejudice 
which could have resulted from the remark was obviated 
when the expert, Inspector Seldon, testified that the fire 
indeed was a gasoline fire. 

None of the above items in itself or in combination 
operated to deprive appellant of the fair trial to which 
he was entitled. 


*The Court’s instruction also disposes of appellant’s item six, 
which is an objection to one minute portion of the prosecutor’s 
opening statement. The difference between “white Cadillac” (Supp. 
Tr. 5) and “white car” (Tr. 5) is insignificant on these facts. 
Trial counsel] though it too insignificant to bother with on Martin’s 
cross-examination. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
EDWARD T. MILLER, 


Harvey S. PRICE, 
Assistant United States Attorneys. 
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not permit this Court, any more than a jury, to choose 
between inconsistent positions, one favorable to the accused 


and one favorable to the prosecution, where both have been 


established by the Government's evidence. 


With respect to the question of identity of the appellant as the person 


who set fire to the Martin automobile, the Government, in its Brief, has 
tailored its statement of that issue so as to assume the question. 
The Government would ask this Court to test the sufficiency of the 

Government's case on the assumption that it showed: 
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burst into flames, and that appellant was 

two miles from the scene of the fire at 


the time it was set." 


= 7 


| 
It must be conceded that this latter statement of this isspe also 
i 


é : a i 
assumes the question, for it establishes as a matter of law the = 


| 

sufficiency of the Government's case. 
i 

| 


The Government cannot establish two inconsistent sets of facts and 


then assert that the jury could accept one of them as proven beyond a 


reasonable doubt. 


This case is not concerned with the acknowledged and permissible 
practice of juries picking and choosing from the evidence what they will 
| 


believe. Nor does it involve the problem of whether the Government must 
| 


be considered bound by whatever evidence it introduces. The question is 


simply whether the jury can not have had a reasonable doubt where the 


Government's evidence is contradictory. To permit the jury to arbitrarily 


- 2 ed 2 
choose one contradiction over the other is to deny any function to the hearing 


process and all content to the concept of reasonable doubt. 


The Government's 'Counterstatement of the Case" would obfuscate 
the stark clarity of this issue, indeed, deny its existence, by representing 
that the evidence of the police officer was that he saw appellant at the station 

| 


| 
house three times during the night of the alleged crime, that he was uncertain 
| 
as to when appellant began each of his three twenty-minute visits, that he 


estimated the times of the three visits to be about 11:00 p.m. », somewhere 


between 12:00 and 2:30 a.m., and about 4:30 a.m. 


The Government's ''Counterstatement of the Case" on this point is 


highly inaccurate. It is clear from the record that the police officer testi- 
| 


fied to four visits by appellant to the station house (Tr. 81, 83); that the 


police officer never testified that he was "uncertain" as to the times of 
appellant's visit or that he was “estimating"’ the times of the visits-- 
his testimony was that he did not know the exact times of the visits (Tr. 
07, 69, 71-73); and that one of the four twenty-minute visits was "between 

r. 73)--a fact the Government fails to note at all in its 
“Counterstatement.” 

The Government's evidence thus established that appellant was nearly 
two miles from the scene of the alleged crime at the time of its commission-- 
midnight'’--in contradiction to the testimony of another of its 

witnesses, a man of demonstrated bias as concerns the appellant. 


These facts compel 2 reasonable man to doubt that appellant was at 


the scene of the crime when it occurred. 


i. The lack of evidence as to the cause of the fire, under- 
scored by the caution of the Government's expert witness, 
was hidden from the jury by the erroneous receipt in 
evidence of the jug neck and “wick.” 


At trial the Government improperly placed in evidence a prop--the jug 
neck and "‘wick"’ which the Government's expert witness said probably was not 
connected with the fire--which by its presence and by repeated prosecution re- 
ference to it afforded a visual and auditory stimulus which eventually filled the 


courtroom with the imagined smell of gasoline. And a flammable liquid was, of 
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course, essential to the Government's theory of an intentionally set fire, 


as is apparent from their insistence on brief that a flammable liquid was 


involved. 
| 


But no one, including the Government's expert, was able to state, 
as an opinion or otherwise, that the fire was caused by a flammable liquid. 
The expert witness only "assumed" involvement of a aaa liquid. 

This assumption, the Government now argues, was merely the witness' 
manner of stating an opinion. The testimony of the expert witness ,» however, 
was at all points highly cautious and, as the District Court noted, “hyper- 
technical" (Tr. 62). This clearly suggests that one so Sree and technical 
knew how to and did in his testimony in this case distinguish and choose 
between the word "assume" and words that properly could sae been used to 
convey an "opinion.'' The word "assume", of course, indicates that some- 
thing is taken for granted, accepted arbitrarily as a eae, It does not 
convey the concept of carefully considered opinion or conclusiba. 

This point is not, as the Government suggests, earolonee The lack 
of evidence as to a maliciously set fire was underscored by the expert's 
testimony (to the extent that the prosecuting attorney had at ore point to 
plead surprise to the trial court (Tr. 61-62)), and his cautious testimony clearly 
would have had a minimizing effect but for the improper introduction into 


evidence of the jug neck and "wick.'"' The minimizing effect of the expert's 
| 


cautious testimony was lost, of course, against the background of the jug 


and "wick" and the psychological "set" they created. Without the jug neck 
and “wick” this lack of evidence would have been brought home to the jury. 


This was, of course. of substantial prejudice to appellant. 


Itt. 
the minutes of the testimony of the police officer affected 
substantial rights of the accused to his prejudice and is 


therefore plain and prejudicial error requiring reversal. 


It is clear that anything affecting substantial rights of the accused 


in a criminal prosecution invokes the court's discretion. Loss to the jury 


of material evidence which could support a finding for the accused obviously 


affects substantial rights of the accused. 

Penton v. State, 106 So. 2d 577 (Fla. 1958), where the accused 
sought to establish a defense of alibi, the jurors asked the court to refresh 
their memory as to testimony concerning the time of the offense. The re- 
quest was refused and a Florida Court of Appeals reversed, spelling out the 
prejudice suffered by the accused: 

"The evidence in the present case that the 
jury wished read to them was not consistent 
with all the other testimony, and clearly a 
portion of it was, if believed by the jury, 
sufficient to sustain a verdict for the 


defendant."" 106 So. 2d at 579. 


even 


The test as to whether there is abuse of discretion and prejudice to 
| 


appellant in the District Court's refusal in this case likewise is whether 


there is evidence in the police officer's testimony which, if believed by the 
| 


jury, would have been sufficient to sustain a verdict for the app: ellant. 
| 


The police officer testified that appellant was at the station house 


nearly two miles from the scene of the alleged crime at the time of its 

| 
commission; this is clearly evidence which, if believed by the jury, 
would have been sufficient to sustain a verdict for appellant. 


Obviously the Government's difficulty in finding prejudice to appellant 


in the District Court's refusal to read the police officer's testimony to the 


jury is to be traced to the Government's inaccurate reading of the record in 
this case which has been noted and discussed in Section I of this Reply Brief. 
The Government in its Brief did note that the jury "only questioned what 
were the precise times involved."' Inasmuch as the "times involved" would 
have exculpated appellant, it may be noted that this is precisely the point. 
The Government's observation on Brief that there was not a great 


lapse of time nor a great deal of intervening testimony from the time the 


police officer testified to the close of the trial is utterly irrelevant. The 


police officer's testimony was confused at the time it was given, and the 
| 


fact of the jurors' request indicates they were no less confused, or had in 


fact forgotten this confusing testimony. To enjoin them to refresh their 


own recollections was pointless. Too, the Government's observation con- 


== 
| 
cerning intervening testimony is not accurate. Testimony of five inter- 


vening witnesses, argument of counsel and the District Court's instructions 


| 
fill over 130 pages of typewritten transcript, and all required the close 
| 


attention of the jury. 

The jurors' request for enlightenment was justified and in the absence 
of some unusual circumstance the request should have been eae The 
District Court's refusal of their request in effect denied to them material 


evidence which would have been sufficient to sustain a verdict for appellant. 


Respectfully submitted, | 


/s/ Robert W. Oliver 


ee 


Robert W. Oliver 


/s/ Patrick W. Lee 


fs 


Patrick W. Lee 


Counsel for Appellant 
By Appointment Of This Court 
| 
| 
CERTIFICATE OF SERVICE 
! 
I hereby certify that I have served two copies of the foregoing Reply 


Brief upon David G. Bress, United States Attorney for the District of 
Columbia and counsel for Appellee, at his offices in Room 3600, United 
States Court House, 3rd and Constitution Avenue, N. W., Washington, 
D.C., on this 2nd day of December, 1968. 


/s/ Patrick W. Lee 
Patrick W. Lee 


December 2, 1968 
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ISSUES PRESENTED 


In the opinion of the Government, the following issues 
are presented : 


1) Whether an out-of-court conversation between a 
juror and a defense witness, concerning a matter entirely 
unrelated to the trial, was prejudicial to the defendant. 

2) Whether the trial court’s substitution of an alter- 
nate juror for the offending juror was clearly prejudicial 
to the defendant. 

3) Whether the trial court’s comprehensive explanatory 
instruction circumvented any possible prejudice to the de- 
fendant because of the juror substitution. 


This case was not previously before this Court under the same 
or a similar title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,775 


MICHAEL B. JORDAN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellee accepts and hereby adopts the defendant- 
appellant’s “Statement of the Case,” found on pages 2-4 
of the defendant’s brief on appeal. 


SUMMARY OF ARGUMENT 


The improper out-of-court communication between a de- 
fense witness and one juror, while not itself prejudicial 
to the defendant, may have raised some appearance of 
impropriety such that, under the circumstances, after a full 
hearing, the trial judge properly exercised his discretion 
in substituting an alternate juror for the offending juror. 


(1) 


2 


The substitution was in no way prejudicial to the de- 
fendant. However, any possible prejudice was clearly cir- 
cumvented by the court’s explanatory instructions to the 
jury. Thus the court’s failure to grant a new trial was not 
error. 


ARGUMENT 


L. The out-of-court communication was not itself 
prejudicial to the defendant. 


The out-of-court communication here in issue, between 
the juror and a defense witness, as related by the juror 
(Juror No. 7) in chambers during the hearing on this 
issue, consisted of the following: 


“The only thing she [the witness] brought to my 
attention her mother and I went to the same church 
in Alexandria and I didn’t recall who she was until 
she made herself known to me. That is all—plus she 
said she was hungry and she asked me to loan her a 


dollar to get food, to get something to eat.” (Tr. 92.) 


When asked whether, in the course of the two-to-three 
minute conversation, anything whatsoever about the case 
was discussed, the juror replied “No, sir.” (Tr. 93-94.) 

Clearly this conversation alone, entirely unrelated to the 
trial, was not prejudicial to the defendant, and the hearing 
on the matter below disclosed none. But the Supreme Court 
has held, and this Court has reaffirmed, that any improper 
communication with a witness raises a rebuttable presump- 
tion of prejudice. Mattox v. United States, 146 U.S. 140, 
13 S. Ct. 50, 36 L. Ed. 97 (1892) ; Ryan v. United States, 
89 U.S. App. D.C. 328, 191 F.2d 779 (1951). In Mattox 
the Court observed, 146 U.S. at 150: 


“Private communications, possibly prejudicial, be- 
tween jurors and third persons, or witnesses or the 
officer in charge, are absolutely forbidden, and in- 
validate the verdict, at least unless their harmlessness 
is made to appear.” 
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In numerous cases this rule has been followed. In each 
case—where the trial judge, after conducting a full in- 
vestigation of the matter, concluded that no prejudice to 
the defendant had resulted—the trial court’s denial of a 
motion for a new trial because of a mistrial has been af- 
firmed on appeal. Cases of this kind have involved con- 
versations between jurors and witnesses; * between jurors 
and bailiffs or deputy marshals; * between jurors and at- 
torneys in the case;° between jurors and other third 
parties; ‘ and even between jurors and the trial judge.’ 
Only where the court below has not conducted a hearing 
on the issues has there not been affirmance by the appel- 
late court, and then the courts have only remanded for 
such hearings. Wheaton v. United States, 183 F.2d 522 


1 Stewart v. United States, —— U.S. App. D.C. ——, 394 F.2d 
778 (1968) ; Richardson V. United States, 376 F.2d 844 (5th Cir. 
1967) ; Little v. United States, 331 F.2d 287 (8th Cir. 1964), cert. 
denied, 379 U.S. 834; Fisher v. United States, $24 F.2d 775 (8th Cir. 
1963), cert. denied, 377 U.S. 999; Mee V. United States, 316 F.2d 
467 (8th Cir. 1963), cert. denied, 351 U.S. 953; Steiner v. United 
States, 229 F.2d 745 (9th Cir. 1956), cert. denied, 351 U.S. 953; 
Witlsey v. United States, 222 F.2d 600 (4th Cir. 1955); Johnson 
v. United States, 207 F.2d 314 (5th Cir. 1953), cert. denied, 347 
U.S. 938; Sunderland v. United States, 19 F.2d 202 (8th Cir. 1927). 


2 United States v. Dardi, 330 F.2d 316 (2d Cir. 1964), cert. 
denied, 379 U.S. 845, 869. 


3 United States v. Brilliant, 274 F.2d 618 (2d Cir. 1960), cert. 
denied, 368 U.S. 806 (both counsel, by stipulation) ; Ryan v. United 
States, 89 U.S. App. D.C. 328, 191 F.2d 779 (1951), cert. denied, 
$42 U.S. 988 (prosecuting attorney). 


‘Woodring v. United States, 376 F.2d 619 (10th Cir. 1967) 
(defendant’s father) ; United States v. Gersh, 328 F.2d 460 (2d 
Cir. 1964), cert. denied, 377 U.S. 992 (anonymous phone calls) ; 
United States v. Flynn, 216 F.2d 354 (2d Cir. 1954) (friends) ; 
Cavness V. United States, 187 F.2d 719 (9th Cir. 1951), cert. denied, 
$41 U.S. 951 (personal telephone calls) ; United States v. Branden- 
burg, 162 F.2d 980 (8d Cir. 1947), cert. denied, 382 U.S. 769 
(wife). 


5 United States v. Woodner, $17 F.2d 649 (2d Cir. 1963), cert. 
denied, 375 U.S. 908; United States v. Sorcey, 151 F.2d 899 (7th 
Cir. 1945), cert. denied, 327 U.S. 794; United States v. Campagna, 
146 F.2d 524 (2d Cir. 1944), cert. denied, $24 U.S. 867. 
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(Sth Cir. 1948); Holmes v. United States, 284 F.2d 716 
(4th Cir. 1960). 

In this case, after the conversation between the juror 
and witness had been brought to the attention of the trial 
judge, the judge promptly held a hearing, in chambers, at 
which the offending juror and two other jurors who had 
observed the conversation testified and were cross ex- 
amined. Although the juror testified that the incident 
would have no effect whatsoever on his ability to render a 
fair and impartial verdict, and the trial judge was con- 
vinced that the defendant was not in fact prejudiced, the 
judge was most concerned with “not only the actual com- 
plete impartiality but the appearance of impartiality.” 
(Tr. 94.) 

Thus any presumption of prejudice in this case was 
plainly overcome by the showing that the communication 
between the juror and witness was “harmless and did not 
in fact prejudice the rights of the defendant.” Johnson v. 
United States, 207 F.2d 314, 322 (5th Cir. 1953), cert. 
denied, 347 U.S. 938. Whether a mistrial should have been 
declared and the defendant’s motion for a new trial 
granted is a matter to be left to the discretion of the trial 
judge. “The question of prejudice is one about which he 
was especially competent to render a sound opinion.” Ryan 
v. United States, 89 U.S. App. D.C. 328, 191 F.2d 779, 
782 (1951). Asin Witlsey v. United States, 222 F.2d 600, 
601 (4th Cir. 1955), 


“The judge investigated the matter thoroughly . . . and 
found that the case was not discussed and that noth- 
ing occurred by which appellant’s cause could have 
been prejudiced. The granting of a mistrial under 
such circumstances is a matter resting in the sound 
discretion of the trial judge and there is nothing to 
show that there was any abuse of discretion here.” 


Surely there has been no showing—in fact, there has 
been no attempt to show—that the trial court’s failure to 
grant a new trial because of the improper communication 
to the juror standing alone was clearly erroneous. Little 
v. United States, 331 F.2d 287, 295 (8th Cir. 1964), cert. 
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denied, 379 U.S. 834, and cases cited therein. As the Court 
observed in United States v. Campagna, 146 F.2d 524, 528 
(2d Cir. 1944), cert. denied, 324 U.S. 867, “when it appears 
that no harm has been done, it would be the merest pedantry 
to insist on procedural regularity.” See F.R. Crim. Proc. 
Rule 52 (a).* 


Il. The trial court’s substitution of an alternate for Juror 
No. 7 was not clearly prejudicial to the defendant. 


When it became apparent to the judge below that Juror 
No. 7 had conversed with a defense witness—and that 
other jurors had observed the conversation and had related 
the occurrence to still other jurors—he concluded that, to 
preserve the appearance of impartiality and fairness, the 
offending juror should be excused from further service in 
the case. The judge asked counsel whether an eleven-man 
jury would be acceptable; defense counsel replied in the 
negative. (Tr. 96.) The judge observed that defense coun- 
sel’s refusal to accept an eleven-man jury was “putting 
the court on the spot.” (Tr. 96.) The court recognized its 
“obligation to preserve the appearance of complete objec- © 
tivity and impartiality” and realized that if Juror No. 7 
were left on the panel, both sides might have cause to com- 
plain because of the effect on that appearance of imparti- 
ality. The judge therefore decided to substitute an alter- 
nate juror for Juror No. 7. 

Rule 24(c) of the Federal Rules of Criminal Procedure 
provides that 


“The court may direct that not more than 4 jurors in 
addition to the regular jury be called and impanelled 
to sit as alternate jurors. Alternate jurors in the 
order in which they are called shall replace jurors 
who, prior to the time the jury retires to consider 
its verdict, become unable or disqualified to perform 
their duties.” 


¢“Any error, defect, irregularity or variance which does not 
affect substantial rights will be disregarded.” 
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Thus the Rules explicitly provide for the impanelling of 
an alternate juror if a regular juror is for any reason 
disqualified from service. 

The defendant argues on appeal that “the removal of 
the juror for misconduct is a sudden dramatic event which 
cannot but have a startling impact upon the remaining 
members of the jury panel.” This argument is founded 
solely on conjecture and inference; this plainly is not 
enough. 

In United States v. Ellenbogen, 365 F.2d 982 (2d Cir. 
1966), cert. denied, 386 U.S. 923, the court replaced a 
juror who had fallen ill during the trial. The defendant 
did not consent to the substitution and alleged it as error 
on appeal. The Second Circuit answered, 365 F.2d at 
989: 

“The substitution of an alternate for a juror for 
reasonable cause is within the prerogative of the 
trial court and does not require the consent of any 
party. Any party claiming to be injured by such 
action is entitled to a new trial only on a clear show- 


ing of prejudice to him. In the present case the 
appellant has failed to show any injury or preju- 
dice . . . [cases cited]. This court will not presume 
prejudice without some plain showing to that effect. 
[cases cited].” [Emphasis added.] 


Here, as in Ellenbogen, there has been no showing—plain, 
clear, or otherwise—of prejudice to the defendant by the 
substitution of the alternate juror. And in other cases 
courts have perceived no error in such substitution where 
warranted by the circumstances. Leser v. United States, 
390 F.2d 634 (9th Cir. 1968) ; Gillars v. United States, 
87 U.S. App. D.C. 16, 182 F.2d 962 (1950) ; United States 
v. Zambito, 315 F.2d 266 (4th Cir. 1963), cert. denied, 
373 U.S. 924. 

One Second Circuit decision is directly in point. United 
States v. Flynn, 216 F.2d 354 (2d Cir. 1954). It was 
brought to the judge’s attention that one juror had dis- 
cussed the case with friends at a canasta game during 
one of the evening recesses. A hearing was held, after 
which the court denied the defendant’s motion for mis- 
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trial but directed that the juror involved be replaced by 
an alternate. This action was urged on appeal as consti- 
tuting error, but the appellate court rejected the con- 
tention outright. The court said, 216 F.2d at 372: 


“A)l of these matters were for the trial Court’s dis- 
cretion which, unless we find it clearly abused, we 
should not disturb. Lewis v. United States, 1 Cir. 
1924, 295 F. 441 certiorari denied 265 U.S. 594, 44 
S. Ct. 636, 68 L. Ed. 1197. Especially is this so on a 
matter of such delicacy as that involving the reten- 
tion or discharge of a sitting juror, in which that 
judgment depends so heavily upon impressions 
formed from direct contact. Reynolds v. United 
States, 1878, 98 U.S. 145, 155-57, 25 L. Ed. 244.... 

“The most that can be said for what is before us 
is, we think, that it was shown that one member 
of the jury had acted indiscreetly .... In excusing 
Mrs. Kane from further service we think that the 
trial judge certainly went as far as the situation 
demanded.” 


In this case, as in Flynn, it might be said that the 
juror acted indiscreetly. The judge below questioned 
Juror No. 7 and the jurors who had seen the conversation. 
The judge, upon learning that those jurors had related 
what they saw to other jurors, determined that the sub- 
stitution of an alternate juror would suffice to maintain 
the appearance of objectivity and impartiality. He gave 
a full explanation to the two jurors during the hearing 
and an explanatory instruction to the jury concerning 
the substitution. Defense counsel at no time requested 
examination of any other jurors to ascertain whether 
they would be prejudiced because of the juror substi- 
tution. The defendant simply has not shown even a hint 
of prejudice arising from the incident. 

The defendant, in his brief, argues that “inevitably 
the remaining jurors would attribute the misconduct to 
the defense, and be influenced in their deliberations be- 
cause of it.’ The Government fails to grasp such inevita- 
bility. To the contrary, like the court in United States v. 


8 


Flynn, supra at 372, “we think that the entire episode 
must have burned into the minds of the jury the defend- 
ant’s right to an impartial trial, which could hardly have 
failed to benefit the defense.” 


Il. The trial court’s comprehensive explanatory instruc- 
tion to the jury circumvented any possible prejudice 
to the defendant because of the juror substitution. 


Following the hearing in chambers the court discharged 
Juror No. 7 and replaced him with an alternate. The 
judge's first words from the bench in open court follow- 
ing the hearing were: “Ladies and gentlemen, the rea- 
son for Mr. Cotton taking Seat No. 7 is simply this... .” 
The court then explained in detail what had transpired 
during the noon rescess. The defendant’s brief, at page 
4, contains the language in full. 

The defendant here contends that the jury’s five-hour 
deliberation in the case is evidence that the court’s in- 
struction did not remove from the jurors’ minds the im- 
pact of the “sudden turn of events.” To the Government 
it would conversely appear that the length of deliberation 
attests to the fairness of the trial: A jury so prejudiced 
against the defendant by the “sudden turn of events”— 
as the defendant here contends—should need little time 
to bring back its guilty verdict. Surely if any suspicions 
arose from the juror substitution—and none would have 
seemed likely—they would have been entirely dissipated 
by the court’s straight-forward explanation. 

In Johnson v. United States, 207 F.2d 314 (5th Cir. 
1963), cert. denied, 347 U.S. 938, the trial judge con- 
ducted a thorough inquiry into the conversation between a 
government witness and some jurors. The court overruled 
the defendant’s motion for a new trial but carefully in- 
structed the jury to dismiss the incident from their minds. 
The trial court’s actions were sustained on appeal. 

Likewise, in United States v. Dardi, 330 F.2d 316 (2d 
Cir. 1964), cert. denied, 379 U.S. 845, 869, a deputy 
marshal had improperly engaged in a brief conversation 


y 


with a juror. On appeal, the Second Circuit held, 330 
F.2d at 332: 


“The trial court carefully investigated the incident, 
determined that the juror had not been influenced and 
gave cautionary instructions. Under the circum- 
stances, the court’s denial of a motion for mistrial 
was not an abuse of discretion.” 


Here the instruction was entirely proper and more 
than adequate to dispel any mistaken notions or sus- 
picions in the jurors’ minds, and it was more than suffi- 
cient to dispel whatever prejudice could possibly have 
arisen in the jurors’ minds over the replacement of Juror 
No. 7. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 
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Attorney, Department of Justice. 
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